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MVEMORANDUM OPI NI ON

COHEN, Chief Judge: Respondent determ ned a deficiency in
the Federal estate tax of the estate of Evelyn M MMrris (the
estate) in the anount of $232,035. By amendnent to the answer,
respondent asserts an increased deficiency in the anount of

$2, 383, 056.



After concessions, the issue for decision is whether the
estate is entitled to deductions for (1) the portion of a Federal
incone tax liability to be refunded due to a reduction in
reported income and (2) the corresponding portion of a State
incone tax liability for which a refund has yet to be requested.

This case was submtted fully stipulated under Rule 122.

Unl ess otherw se indicated, all section references are to the

I nternal Revenue Code as in effect as of the date of decedent's
death, and all Rule references are to the Tax Court Rul es of
Practice and Procedure. The stipulated facts are incorporated
herein by this reference.

Backgr ound

Evelyn M MMrris (decedent) died on March 4, 1991, a
resi dent of Colorado. The personal representative, decedent's
son Jerry D. McMrris (Jerry McMrris), was a resident of
Col orado at the tine the petition was filed in this case.

Donn D. McMrris, decedent's husband (M. McMrris), died on
April 10, 1990. On June 11, 1990, decedent was decl ared
i nconpetent due to irreversible advanced Al zheiner's di sease, and
Jerry McMorris was appoi nted as conservator for her estate. 1In
partial distribution of decedent's interest in her husband' s
estate, 13.409091 shares of stock in NW Transport Services,
Inc. (NW, were distributed to the estate of Evelyn M MMrris,

Protected Person. On Septenber 19, 1990, decedent, through Jerry
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McMorris as her conservator, entered into an agreenent with NW
t hrough Jerry McMorris as president, to redeemthe 13.409091
shares of NWstock in exchange for $29, 500, 000, payabl e over
120 nonths with interest at 10 percent.

The Federal estate tax return (the estate tax return) for
decedent's estate was filed on Decenber 4, 1991. The estate tax
return refl ected deductions for decedent's 1991 Federal and
Col orado incone tax liabilities of $3,960,525 and $641, 222,
respectively. Decedent's Federal income tax return for 1991 (the
1991 Federal income tax return) was filed tinely on or before
April 15, 1992. The 1991 Federal inconme tax return reflected an
incone tax liability of $3,681, 703, which amount was paid with
the return. Decedent's Colorado inconme tax return for 1991 al so
was filed tinmely on or before April 15, 1992, and reflected an
income tax liability of $639,826, which was paid with the return

A large part of the incone reported on decedent's 1991
incone tax returns resulted fromgains on the redenptions of NW
stock that were passed through to decedent's 1991 incone tax
returns fromthe fiduciary incone tax return for M. MMrris's
estate for the fiscal year ended March 31, 1991. The NW st ock
had been included on M. MMrris' estate tax return at an
appr ai sed val ue of $1,726,562.50 per share. Accordingly,
decedent's basis in the NWstock was determ ned using the val ue

of $1,726,562.50 per share, and substantial gain resulted. After



exam nation of decedent's estate tax return, respondent
determ ned that the anounts all owabl e as deductions for
decedent's Federal and Col orado incone tax liabilities were
$3, 680, 038 and $639, 826, respectively. Respondent issued a
notice of deficiency on Novenber 8, 1994. Petitioner does not
contest these adjustnents, having conceded all issues raised in
the notice of deficiency.

In January 1996, the parties in the case of Estate of

Donn D. McMorris v. Commi ssioner, docket No. 5952-94, reached a

basis for settlenent that provided for an increase in the val ue
of the NWstock included in M. MMrris' estate to $2, 500, 000
per share. The increase in the value of the NWstock created a
deficiency in the estate taxes for M. MMrris' estate. The
increase in value of the NWstock al so increased decedent's basis
in the NWstock, thereby elimnating the incone attributable to
the redenptions of the NW stock.

A protective claimfor refund relating to the fiduciary
incone tax return of M. MMorris' estate for the fiscal year
ended March 31, 1991, had been filed on Septenber 12, 1994. (On
or about January 30, 1996, an amended fiduciary incone tax return
was filed. On January 30, 1996, an anended 1991 Federal inconme
tax return was filed for decedent, claimng a refund of

$3,332,443. In settling the case of Estate of Donn D. McMorris

v. Conm ssioner, supra, the parties and petitioner agreed that




t he overpaynents of tax clainmed on the anended fiduciary incone
tax return and decedent's amended income tax return, as finally
adj usted, would be used to offset the deficiency in estate tax in
t hat case.

Based on the above-described adjustnents in Estate of

Donn D. McMbrris v. Conmmi ssioner, supra, decedent's anended 1991

Federal inconme tax return reflected a loss fromthe redenption of
the NWstock, rather than the gain previously reported, and
certain dividend incone previously reported was elimnated. A
refund of $3, 330,778 of decedent's 1991 Federal inconme taxes was
approved by respondent. Due to the |large anount of the refund,
it was subject to review by the Joint Conmttee on Taxati on.
Petitioner's refund claimwas reported to the Joint Conmttee on
Cct ober 30, 1997. The 30-day period for review passed w t hout
objection. As of Decenber 16, 1997, the closing of the record in
this case, neither an anmended 1991 Col orado incone tax return nor
a protective claimfor refund had been filed with the Col orado
Departnent of Revenue.

Respondent' s anmended answer requests an increased deficiency
in estate tax based on a reduction of the amounts cl ai ned as
debts of decedent for 1991 Federal and Col orado incone taxes.

Di scussi on
Section 2053(a)(3) provides that the value of the taxable

estate shall be determ ned by deducting fromthe value of the
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gross estate such anmpbunts for clains against the estate as are
all owabl e by the laws of the jurisdiction under which the estate
i s being adm ni st ered.
The amounts that may be deducted as clains against a
decedent's estate are such only as represent personal
obligations of the decedent existing at the tinme of his
deat h, whether or not then matured, and interest
t hereon which had accrued at the tinme of death. * * *
Only clainms enforceabl e agai nst the decedent's estate
may be deducted. * * * [Sec. 20.2053-4, Estate Tax
Regs. ]
Unpai d i ncone taxes, whether or not determ ned as of the
date of death, are deductible if they are on incone properly
i ncludable in an incone tax return of the decedent for a period

before his or her death. See Schatzi nger v. Conm ssioner, 12

B.T.A 1353 (1928); sec. 20.2053-6(f), Estate Tax Regs.

Deduction for Federal |Inconme Tax Liability

Respondent's position is that the estate tax deduction for
petitioner's 1991 Federal incone tax liability should be limted
to the anbunt ultimately determned to be due. Petitioner's
position is that the reported incone tax liability, except as
nmodi fied by respondent's determnation in the 1994 notice of
deficiency, should be allowed in full, unreduced by the refund
approved in 1997. The decision in this case turns on whether we
shoul d consi der the postdeath adjustnent in petitioner's incone
tax liability due to the change in valuation of the NW stock.

The Supreme Court in Ithaca Trust Co. v. United States, 279

U S. 151, 155 (1929), stated that "The estate so far as may be is



settled as of the date of the testator's death.” This principle
is followed in cases involving the valuation of a claimthat is
valid and fully enforceable on the date of a decedent's death

See Estate of Smith v. Conm ssioner, 108 T.C 412, 419 (1997),

suppl enented by 110 T.C. 12 (1998). 1In cases where the
decedent's creditor has only a potential, unmatured, contingent,
or contested claimthat requires further action before it becones
a fixed obligation of the estate, postdeath events warrant
consideration. |1d. Were aclaimis disputed, contingent, or
uncertain as of the date of a decedent's death, the estate is not
entitled to a deduction until the claimis resolved and it is
determ ned what amount, if any, will be paid. Id.

We have held that a claimthat is valid and enforceabl e at
the date of a decedent's death nust remain enforceable in order
for the estate to deduct the claim Technical clains that
di sappear in the light of subsequent circunstances should not be
al l oned. Thus, postdeath events nust be taken into consideration
in determning the enforceability of a claimthat a creditor
fails to make and preserve within the tinme allowed by |ocal |aw.

See Estate of Hagmann v. Conm ssioner, 60 T.C 465, 469 (1973),

affd. 492 F.2d 796 (5th Cr. 1974).
Petitioner argues that the incone tax liability that was
tinely paid was a valid and enforceable claimon the date of

decedent's death, and, therefore, postdeath events are not to be
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consi der ed. Petitioner cites Propstra v. United States, 680 F.2d

1248, 1254 (9th Gr. 1982), for its holding that, "as a matter of
| aw, when clainms are for suns certain and are |egally enforceable
as of the date of death, post-death events are not relevant in
conputing the perm ssible deduction.” That case involved |ien

cl ai ns agai nst property owned by the decedent. At the tine of

t he decedent's death, the water users' association to which the
nmoney was owed had no authority to settle its clainms for |ess
than the full amount, and the executrix had no | egal or factual
argunents to support a challenge. After the estate return was
filed, the association's bylaws were anended to authorize it to
settle outstanding clains. The Court of Appeals for the N nth

Circuit declined to follow cases |ike Estate of Hagmann v.

Conm ssi oner, supra, and applied the lthaca Trust principle

enunci ated supra p. 6. The Court of Appeals nmade it clear that
the date of death was the critical reference point in testing
whet her a cl ai m was enf orceabl e.

Petitioner also cites Estate of Sachs v. Conmni ssioner, 88

T.C. 769 (1987), revd. 856 F.2d 1158 (8th Gir. 1988), which

i nvol ved a deduction for inconme tax where a refund had occurred
due to a change in legislation 4 years after the decedent's
death. The decedent's reported incone tax liability previously
had been increased in accordance with a Suprene Court opinion

deci ded 2 years after the decedent's death, and an increased



estate tax deduction for that liability had been all owed. The
parties did not contest these adjustnents. The |egislation
negated the effect of the Supreme Court decision. This Court
reasoned that the | egislative change was not foreseeabl e and that
the claimfor incone tax had been paid in accordance with the | aw
in effect as of the date of death. W held that the estate was
entitled to deduct, as a claimagainst the estate, the incone tax
pai d unreduced by the refund. The Court of Appeals for the
Eighth Grcuit reversed, holding that the effect of the

| egi sl ation was retroactive and that no deduction was all owabl e
for the refunded tax.

This case is unlike Estate of Sachs v. Conm ssi oner, supra,

whi ch dealt with a change in incone tax resulting from
retroactive legislation, not with the adjustnment otherw se
resulting fromthe exam nation of the incone tax and estate tax

returns. Also, the holding in Propstra v. United States, supra,

cited by petitioner applies where clains are for "suns certain”
as of the date of death. The amount of tax reported on a Federal
incone tax return may be chal |l enged by the Comm ssioner until the
applicable period of limtations has expired. See sec. 6501.
Simlarly, the taxpayer may request a refund and, if denied,
pursue judicial renmedies. See secs. 6511, 6512, 6532, 7422. The

anount of tax reported, if contested, remains contingent until a
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decision is reached. See Broadhead Trust v. Conm ssioner, T.C.

Meno. 1972-196.

In the instant case, petitioner filed an anended Feder al
incone tax return requesting a refund. The request stenmed from
the agreenent of the parties as to the increased value of the NW
stock included in M. MMrris' estate, which value becane the
basis of the NWstock redeened from decedent. Because the anount
of income tax was challenged in that fashion, it is appropriate
t hat we consider postdeath events when determ ning the deduction
for estate tax purposes.

Respondent has approved petitioner's refund request. That
portion of the Federal incone tax liability that is to be
refunded is no |l onger a valid and enforceabl e cl ai m agai nst the
estate. Accordingly, we hold that the anmount of the deduction
for petitioner's Federal incone tax liability is reduced by the

anmount of the refund. Cf. Estate of Shedd v. Comm ssioner, 37

T.C. 394 (1961), affd. 320 F.2d 638 (9th Cir. 1963) (deduction
for transferee liability reduced by anmount recovered from
transferor husband' s estate upon receipt of refund); sec.

20. 2053-6(f), Estate Tax Regs.

Deduction for Colorado Incone Tax Liability

An individual's liability for Col orado inconme tax is based
on Federal taxable incone with certain adjustnents. See Colo.

Rev. Stat. sec. 39-22-104(1) (1998); see id. sec. 39-22-601(6)(a)
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(1998) (Col orado taxpayer required to report changes in Federal
taxabl e i ncone due to final determ nation by the Conmm ssioner or
to taxpayer's filing amended Federal return). Respondent's
position is that the deduction for the Col orado i ncone tax
l[tability should be [imted to the anbunt of the State tax on

i ncome properly includable in decedent's Col orado return, which
woul d reflect the adjustnent in decedent's incone for Federal

i ncome tax purposes. Petitioner's position is that the entire
anount of the Col orado incone tax liability as paid should be

al l oned as a deduction because the liability was valid and
enforceabl e as of the date of decedent's death, thereby

precl udi ng consi deration of postdeath events. 1In the
alternative, petitioner argues that, even if postdeath events are
consi dered, respondent has not established that a refund of

Col orado tax woul d be granted.

The sanme analysis and result apply to the Col orado incone
tax claimas apply to the Federal tax liability. Col orado
statutes provide for assessnent of deficiencies and for clains
for refunds. Were either the Federal or Col orado i ncone tax
return is challenged, the Col orado incone tax nay be subject to
change. See Colo. Rev. Stat. sec. 39-22-601(6). Postdeath
events are thus relevant to determ ning whether the claimis

enf or ceabl e.
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Under the applicable period of limtations, a refund of
Col orado income tax is avail able or woul d have been available to
petitioner after the correct Federal tax liability was
determ ned. As of Decenber 16, 1997, the closing of the record
in this case, petitioner had not filed a protective claimwth
the State of Col orado or an anmended Col orado income tax return.
Section 39-21-108(1)(a) of the Col orado Revised Statutes (1998)
provides that, in the case of incone tax,

the taxpayer nmust file any claimfor refund or credit

for any year not |ater than one year after the

expiration of the time provided for filing a claimfor

refund of federal inconme tax, including any extensions

of the period by agreenent between the taxpayer and the

federal taxing authorities; but nothing in this

subsection (1) shall be construed to shorten the period
for filing clains provided by section 39-22-601(6)(f).

* * %

Section 39-22-601(6)(f) of the Col orado Revi sed Statutes

provi des: "Notw thstanding any provision of |law, the statute of
limtations relating to clains for refund or credit for any year
shall not expire prior to the expiration of the tinme wthin which
a deficiency for such year could be assessed.” Cenerally, a
deficiency in Colorado i ncone tax can be assessed until 1 year
after the date of expiration of the period for assessing
deficiencies in Federal incone tax, including any extensions of
the period by agreenent between the taxpayer and the Internal

Revenue Service. See Colo. Rev. Stat. sec. 39-21-107(2).
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The claimfor refund of Federal income tax nust be filed
within 3 years fromthe tine the return was filed or 2 years from
the time the tax was paid, whichever is later. See sec. 6511(a).
The expiration of the period for assessing deficiencies in
Federal incone tax generally occurs 3 years after the return was
filed. See sec. 6501(a).

Petitioner filed decedent's original 1991 Federal incone tax
return and her Colorado return on or before April 15, 1992. The
taxes were paid with the returns. Although the parties
argunents focus on the period of assessing a deficiency, the
record contains no evidence of agreenents or other actions that
woul d have extended the period of assessnent. The period for
filing a refund claimfor Federal inconme tax and that for
assessing a deficiency in Federal incone tax both expire 3 years
after the date decedent's Federal income tax return was fil ed.
Thus, the period in which a claimfor refund of decedent's
Col orado i ncome taxes could have been filed ran at |east until
April 15, 1996, 1 year later. So far as the record reflects,
only petitioner's failure to file a claimfor refund of Col orado
taxes prevented or prevents receipt of the refund. (Moreover, it
is not clear that the refund of Colorado taxes will never be paid
or credited to petitioner.)

Petitioner filed the anended Federal inconme tax return on

January 30, 1996, once the parties in Estate of Donn D. McMorris
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V. Conm ssioner, docket No. 5952-94, had reached the basis of

settlement. At that tine, the period in which to file a claim
for refund of Col orado i nconme taxes was still open. W recognize
that, in spite of the settlenent agreenent, respondent did not
approve petitioner's refund request until late in 1997. However,
nothing in the Col orado tax statutes prevented petitioner from
filing a claimfor refund of Colorado incone taxes in advance of
t hat approval. |Indeed, had petitioner filed such a refund claim
petitioner woul d have preserved the right to sue for a refund
pursuant to section 39-21-108(1)(a) of the Col orado Revi sed
Statutes (1998), which provides:
No suit for refund may be comrenced before the
expiration of six nonths after the date of filing the
claimfor refund required under this section unless the
executive director of the departnent of revenue renders
a decision thereon within that tinme, nor after the
expiration of two years after the date of mailing * * *
of a notice of disallowance of the part of the claimto
which the suit relates. * * *
Thus, under the Col orado statutes of limtations, petitioner
could have filed a tinely claimfor refund of that portion of
Col orado income tax related to the reduction in Federal taxable
i ncone. The calculation of Colorado inconme tax is dependent upon
t he amount of Federal taxable inconme, and decedent's Col orado
i ncone tax woul d be reduced proportionately. Petitioner's
unexpl ained failure to seek a refund of Col orado incone tax does

not prevent the correct determ nation of the anpbunt of the claim

We hold that the deduction for decedent's Col orado i ncone tax
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l[iability should be reduced to reflect the anount of Col orado

i ncone tax cal cul ated using the decreased Federal taxable incone.
To reflect petitioner's concessions, the above hol dings, and

additional adm nistrative expenses,

Deci sion will be entered

under Rul e 155.




